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Mark Daly provides an update on the key developments in refugee and Convention Against Torture (CAT) law in
Hong Kong, including the CAT screening process, ongoing litigation relevant to asylum-seekers, refugees and
CAT claimants, and the new Immigration (Amendment) Ordinance 2012.

The present non-statutory administrative screening process set up to assess the veracity of CAT claims has now
been in operation for over two and a half years. As a result of the success of the case of FB v Director of
Immigration [2009] 1 HKC 133 (see my earlier article ‘Refugee law in Hong Kong: building the legal infrastructure’in
Hong Kong Lawyer, September 2009, p 14), lawyers (there are 272 lawyers on the CAT panel) are now
representing the claimants — one of the developments meant to improve the fairness of the process. The
Immigration Department’s Torture Claim Assessment Section (TCAS) has recently moved from its beginnings in
Shatin to theSkyline Tower in Kowloon Bay. I'm sure most of the participating lawyers are appreciative of the
change of venue (not least for the Pacific Coffee in the spacious lobby). What has not changed though is the 0%
success rate under the ‘enhanced’ system and this should be a serious cause for concern for all involved in the
process. | will set out some possible explanations below.

The numbers

With effect from 24 December 2009, the Duty Lawyer Service (DLS) had taken up 1854 cases: DLS statistics as at
18 November 2011, LC Paper No CB (2) 503/11-12(01). Of these cases, 1073 have been completed with: 171
withdrawing the CAT claim; 1304 filing a questionnaire; 902 receiving a determination from the Director of
Immigration (DOI); 895 applying for an extension for filing the questionnaire; 441 having applied for a refugee claim
with the United Nations High Commissioner for Refugees (UNHCR); the average time for submission of the
guestionnaire declining from 87 days (2010) to 48 days (September to October 2011); the DLS lodging 39 petitions
(38 rejected, 1 pending) and ‘no claimant has so far been successful in their CAT claims’. According to the Security
Bureau (SB) up to 31 May 2012, decisions have been made in 1865 cases and ‘none of the claims have been
substantiated’. 979 did not lodge a petition and of the 886 who did lodge a petition the Adjudicators decided 788 —
all rejected (46 after an oral hearing and 742 upon paper review). There are 5770 torture claims outstanding.

Of paramount importance to the integrity and fairness of this evolving system is the correct identification of, and
therefore protection of, persons meeting the CAT definition (similarly the refugee definition). Even the most cynical
observers, and those suspecting that many claims would be ‘bogus’, would have to be surprised, if not concerned,
by the present shut out (zero % success). The previous head of the UNHCR Sub-office in Hong Kong had earlier
expressed concern at the low success rate and the explanation that all claimants are bogus certainly doesn’t seem
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lausible. Are the better cases being held back? | am aware of a few cases which | may consider to be more
meritorious not proceeding to the interview stage (after submission of the questionnaire and supporting evidence)
for over one year but this is an issue for which it is difficult to obtain statistics.

What also leaps out at us from the numbers is that given that the petition phase should be a de novo opportunity to
substantiate one’s case before an independent decision maker the low number of petitions being advanced is
another cause for concern and may contribute to the low success rate. When envisaging the system | would have
thought that not taking a case to petition phase would be the exception and not the norm.

Procedural and decision making concerns and judicial review

In an evolving system, it is expected that there will be a number of judicial reviews of early decisions to provide
guidance to the decision makers and others in the process, and to further refine and enhance the fairness in the
system. There is an argument to be made that these groundbreaking early judicial reviews should be expedited
given the gravity of the decisions being made (Secretary for Security v Sakthevel Prabakar [2005] 1 HKLRD 289;
FB) and the possibility of serious systemic flaws in the system, with the 0% success rate sounding the alarm.
Having represented applicants at a number of interviews now and discussed generally the decision making with a
number of the participating lawyers, there exists a perception that the first level decision makers are ‘going through
the motions’ or adhering to apattern of questioning and boilerplate rejections which cast doubt on the receptivity,
openness or understanding of the claims, and country of origin information necessary for the proper discharge of
the decision making function. This early sentiment is also found at the petition stage. What is clear however is that
unless there is early and critical analysis of these decisions (and perhaps, at least, a trickle of successful claimants)
serious questions will remain over the integrity of the process.

Judicial reviews

Procedural and analytical concerns will inevitably be reflected in judicial review challenges. One of the few early
judicial reviews is the case of TK v Michael C Jenkins [2011] HKCU 2037 (HCAL 126/2010, 21 October 2011). Lam
J (as he then was) stated the nature of the case at [24]:

"The challenge of the Applicant in the present proceedings can broadly be summarized into the following heads,(a)
Shift of burden of proof;(b) State acquiescence;(c) Internal relocation.”

In upholding the Adjudicator’s decision, Lam J found that there was no rule of law as to the shift of proof and that
‘this court should approach any challenge to the Adjudicator's finding of facts (including an assessment as to
whether substantial grounds existed in light of the primary facts as found) by the enhanced Wednesbury test'’: ibid,
[44]. The judge discussed the law relating to ‘acquiescence’, upheld the inquisitorial nature of the hearing, but
ultimately found that the decision of the adjudicator did not err in his analysis on internal relocation. The practitioner
should note that the judgment is being appealed with the hearing in the Court of Appeal fixed for the 16 October
2012.

In Jamaluddin v Director of Immigration [2012] HKCU 500 (HCAL 104/2011, judgment 29 February 2012; reasons 2
March 2012), Au J, in refusing leave to an applicant in person, cited TK and referred to the ‘duty’ of the DOI of
‘understanding the receiving country’s conditions at the time of the alleged torture in the past as well as at the
present’: ibid, [25]. Au J seemed to find it significant that the Constitution of India offered protection of fundamental
rights and the Code of Criminal Procedure in India offered a remedy. With the caveat that | do not have the full
materials relevant to that case, such an analysis is finding its way into reasons at the administrative levelwith
reference to other countries. | would think that it could be a leap of logic, particularly with respect to traditional
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countries producing refugees and CAT claimants, to assume that a recitation of the constitutional documents or
Criminal Code is necessarily reflective of the reality on the ground. Described as:

"on paper, the most liberal and democratic document of its kind the twentieth century had ever seen ... full of
ingenious and admirable devices which seemed to guarantee the working of an almost flawless democracy”, was
how historian William Shirer described the Weimar Constitution of Nazi Germany. In Marcelo De Vera Centeno v
Director of Immigration [2012] HKCU 1020 (HCAL 50/2012, 9 May 2012), again an unrepresented litigant sought
leave with the issue being a lack of an oral hearing before the adjudicator. In a brief analysis, leave was refused.

| am aware of a number of other judicial reviews that have been filed challenging, inter alia, the failure to provide an
oral hearing among other grounds. The case of VR v William Lam (HCAL 106/2011) is to be heard in the Court of
First Instance on 20September 2012 and there are others in the pipeline including a number filed by unrepresented
litigants that, to my knowledge, have not resulted in reported judgments to date.

Immigration (Amendment) Ordinance 2012

Another key development that practitioners need to be aware of is the Immigration (Amendment) Ordinance 2012,
No 23 of 2012 (IAO). It is expected that the IAO will become operational at the end of 2012. As this article is only a
brief update, space here does not allow for a full analysis; however, practitioners should scrutinize the IAO. | also
invite the reader to review the Paper for the House Committee meeting on 1 June 2012 (LC Paper No
CB(2)2192/11-12), the submissions of various organizations to the Bills Committee and in particular the Joint
Submissions of the Law Society and Bar Association dated 18 November 2011, which highlight a number of
concerns with the present system and the IAO. The Law Society/Bar report states at [7]:

"The UNHCR assessment process, if it was amenable to the jurisdiction of the Hong Kong courts, would not meet
the high standards of fairness and would most likely be declared unlawful for substantially the same reasons as in
FB. Further, it is unfair and anomalous that the ultimate decision on the individual’s refugee status by the UNHCR is
not amenable to judicial scrutiny.”

In spite of this, the Joint Profession (in this and submissions dated 21 and 30 May 2012) notes that the IAO will
introduce a statutory framework for CAT claims only (not refugees) and raises a number of concerns including:

« the lack of a provision for temporary permission to stay;e the prescribed time limits being ‘unrealistic and harsh’;e
concerns about the present medical procedures;s concerns about the assessment of credibility; ands concerns
about the appeal procedures.

It is regrettable that there appears to be little opportunity for a reasonable, balanced and negotiated approach
leaving litigation as often the sole remaining option for claimants.

The big picture

While the imminent coming into force of the IAO, despite major omissions and procedural flaws, and the other
concerns with the evolving system may still be seen as the successful culmination of strategic test case litigation,
when one steps back and looks at the big picture it is hard not to be disappointed at the lack of a holistic approach
by the Hong Kong SAR Government to the detriment of the genuine claimants and the Hong Kong public. There
has been little movement by the HKSARG on the issues raised by all of the relevant stakeholders including: the
expert UN Committees; the Law Society/Bar Association; the UNHCR; academics; NGOs and church groups. The
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HKSARG falls back on tired old discredited justifications (‘floodgates’) which do not stand up to scrutiny. Since my
earlier article, the UN Committee on the Elimination of Racial Discrimination considered the China report (including
Hong Kong) (CERD/C/CHN/CO/10-13, 15 September 2009) and concluded at [29]:

"While noting the planned legislative framework for torture claimants in Hong Kong SAR, the Committee is
concerned that the State party has not adopted a refugee law as such, including a screening procedure for asylum
claims. (art 5 (b))

The Committee recommends the adoption of a law on refugees, with a view to establishing a comprehensive
procedure for the screening of individual asylum claims. It furthermore recommends that the rights of asylum-
seekers to information, interpretation, legal assistance and judicial remedies be guaranteed. The Committee also
encourages the renewed consideration of the ratification of the 1951 Conventionrelating to the Status of Refugees
and its 1967 Protocol.”

The inconsistent and unfair approach in the HKSAR is illustrated by way of contrast with the system in New
Zealand. There, the legal aid lawyer assists the claimant to:

— Identify whether personal account is prima facie within the Refugee Convention definition — Determine whether,
prima facie, CAT and/or ICCPR grounds are available.”: see Civil Proceedings Steps (October 2011), p 8; available
at: www.justice.govt.nz.

Thus, in the HKSAR, unless the DLS assigned lawyer is prepared to represent the claimant through the UNHCR
refugee process pro bono (which | recommend and which some dedicated lawyers are doing) the claimant may be
unrepresented during that process which, in addition to a lack of funded representation, lacks a number of the
procedural safeguards which were won as a result of FB for the CAT process.

The case of C v Ors v Director of Immigration & Secretary for Security [2011] 5 HKC 118 involving the issue of non-
refoulement, customary international law and a challenge to the failure of the HKSAR to assess asylum claims
independently of the UNHCR, is presently fixed to be heard in the Court of Final Appeal from 5-7 March 2013. I,
however, perhaps naively hope that for the reasons set out elsewhere, including the wisdom of the expert UN
Committees and the UNHCR, that the HKSAR unifies the system in the twin interests of fairness and efficiency.

Right to work

As lawyers we have to be mindful of the misery created by the lack of a holistic and fair system for these clients. At
the time of drafting this update, my firm has just completed a four-day hearing in the Court of Appeal (4-7
September 2012) in the case of MA v Ors v Director of Immigration (CACV 44-48/2011). Our clients, four refugees
and the only successful CAT claimant (under the original scheme), who have been stranded in Hong Kong for
between seven and 12 years, were fortunate to have the assistance of Mr Michael Fordham QC, arguing, inter alia,
the scope of: the right to privacy; the freedom from inhuman and degrading treatment; and the right to have an
opportunity for gainful employment, in order to determine whether the State can prevent them from taking up
available employment. The judgment was reserved.

Training

It is envisaged that there will be a new/revised training in Refugee/CAT law in 2013 and it is hoped that there will be
a forum for CAT panel lawyers to raise issues of concern having now engaged in the early years of the process.
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